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STATE OF MONTAEL
SEFORE THE BOAARD OF PERSONMEL SFFEALE

tN THE MATTER OF UMNFAIR LABOR PAACTICE CHARGE WD. 14-80:

AILLTHMGS FIRE FIGHTERS LWNIOM,
LOcaL WO, 5214

Coaplainant
-y - FIraL ORDER

ALAN TANDY, CITY ADMINISTRATOR,
CITY OF HILLINGS, MONTAMS,

Bl T i Tl g Tl e e T

Defendant .
4+ # 4+ & # #F K K F B b & & & 5 oF B & B K =

Having reviewed all pleadinrgs in this matter. the Board of
Ferreonnel Appeal=s Orders ag Tollows:

L7 That the Board*s Final Order; dated October 1B, 989 bBe
reecinded.

B3 That the Findings of Fagt:; Coselusiona of Law ang
Recommonded Order of the Hearings Examiner datsd Septembor 28,
1¥8%. be adopted as the Final Order of this Board.

DATED this _35 _ day of Januarys 1990,

H0ARD OF FERSOMMEL APPEALES

o R R

Aooert F. Jensen
fdministrator
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STATE OF MOHTRNA
SEFORE THE BOARD OF PERSONNEL APPEALS

IF THE MATTER OF UNFAIR LABOR FPRACTICE CHARGE KD. 14-BS5:

BILLINGS FIRE FIGHTERS UNION,

)|
LOCAL B21, 1
)
Caomplainant, i
'

= } FINDINGS OF FACT;

] CONCTLUSTONS OF LAW;

ALAN TANDY, CITY ADMINISTRATOR) RECOMMENDED ORDER
CITY OF BILLINGS, MONTANA, !
§

Defendants. )

& xR X OB Ok h W W

L+ IHTRODOCSTION

A hearing on the abeve matter wasg held on Jone 6, l1laag,
in Billings, Montana before John Andrew. Billinges Fire
Fightérs Union, Local 521 was represented by Jeffrev 1,
Ronz. The City of Billings was represented by James
Tilletson.

& pre-hearing order waz filed with the hearing examiner
on June &, 18B%. The matter was briefed and submitted o
July 14, 19BS.. All argumont ﬁeing cansidered the hearing
exXaniner now makes the follewing:
B £ TE50UES

x:= Whether +the City of Billings wviolated 98-31-
101 {Y] and (5) MCA,

Lt Whether the City has the right Pursusnt to Article
11 of the Collective Bargsining Agreement and 39-11-303 HCh,
ta create or eliminate  the position of Battalian chiaf

within the Billings Fire Depertmant.
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I. Whether the Decenber: 1988 amendrent ta the
Collective Bargalninhyg Agreement contractually set the number
aof battalien chiefs at four, thereky prohibiting the City
Irom increasing or decreasing the number of Battalicon Chiefs
without the agreerent af Local 521.

I11I. FINDINGS OF FACT ([One throdgh si¥ as stipulated)

L Conplainant is a labar organization, and is the
exclusive representative of the emplayess of the Billings
Fire Department, except the Pire Chief, Assistant Chief, and
all imitial probationary employees.

2. The City of Billings is a publlie employer.

3. [Defendant and Complainant entered into a collective
bargaining agreement with effective dates of July 1, 1987 to
Juna 30, 19489,

4. The Collective Bargaining Agreement was amended on
December 8, 1938.

5 The Collective Bargaining Agresment, as asended,
represents the entire agreement bebtweoen the Defendant City
and the Coaplainant.

G. The Board of PFersonnal Appeals has jurisdicticn over
this matter.

7y AB early a= the spring of 1988 former Fire Chief
Bebby Willianms and City Administrator Alan Tandy discussed
the creation of a fourth battalisn chief position. Chiaf
Williams wanted a fourth battalien chief positicn. Fron

2
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Hovenber of 1088 pending appointment of a new Fire Chief Dick
Bles has been the acting Pire Chief.

8. Wothing 4dn the callective bargaining agreeaent
prier to the Dececber 8, 1938 anrendment provided for a
rinimum or maxinun staffing level for battalien chiefs. The
collective bargaining agreement, did, however, set hours for
all combat fire personnel. Hours of work for combat fire
personnel clearly had to be negotiated and any unilateral
change in hours would have been an unfalr labor practice
unless the right ta bargain had been waived by the Union.

9. The amendment to the ceollective bargaining agreenent
(Flaintiff's Exhibit 10) is under Artisle VI, Hours of Work
and Compensation. Sectiom A contains the new language. The
new language provides that:

One Battalion Chief (the fourth) =hall be assigned &
regqular work schedule as fellows:

The language then epells out the schedule. The City contends

that this amendment merely sets the work schedule of a fourth

bartalion chief. It doe= net guarantee there will ba a
fourth battalien chief. Local 521 contends the amendment
requires a fourth battalion chief., an- the face of tha

cantract either interpretation is possible.
10. The relevant portions of the paper trail pertaining

to the contract amandsent read as follswo:
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The new BC's positions (8ic) is in the BEfB3 budget.

Chief has not received autherization fram City Hall to

£ill the poseition. (Plaintiff's Ex. 1 at paragraph #8,

an inforpational netice aof 11/15/8%9).

Plaintiff's Ex. 2 (dated 1/14/8%) at paragcaph #13 reads:

The 4th B5C's pozitionh and work schedule was discussed,

Union will be negotiating with the city on the 4th B.C.
Plaintiff's Ex. #3 (dated 2/B/E9) at paragraph #I reads:

Chief Blee reported that City Administration hed

approved the 4th BC's position, and now 1t will bhe up

to the Onlen to approve it. More will be out on this.

The notices, Individually or collectively, da not
conclusively support the position of either the City or the
Hnion.: The mnotices ceuld be interpreted two ways. They
could mean that negotiations were only ko ba over hours of
work = the position of the City = or they could mesn
negotiations were to include whether there would be a fourth
battalion chief.

g e B On. Decegher 8, 1888, the ity announced the
battalion chief wvacancy, Plaintiff's Exnilbit 4. Intervisws
were canducted and Captain Richard Van Luchene was the top
candidate.

12. On January 10, 1589, Alan Tandy froze the seclection

procedure for the fourth battalion chief position, eiting a
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desire %o hava tThe new chief invelved i1in the selectian
Pracess, Plaintiff'=s Exhibit #&.

1%, On February 28, 18689, &lan Tandy advised Acting
Fire Chief 3les that authorizatien for the fourth battalicn
chief position had been withdrawn, Plaintiff's Exhibit #7.
This was dene by &the City Administrater without any
negetiation with the Fire Flohters.
IV. DISCUSSTAN

1 Tni=s pase puts the Board of Personnel Appeals,
(BOFA) in a difficult position. At the root af this is
whether the City had a duty to bargain over the creation: ox
elimination of the fourth battalion chief positiecn. Thisz
querticn also will undoubtedly come to bear beofore 'the
arbitrater and much of the evidence before BOPA will na doubt
also appear befora the arbitrater.

The BOPA has adopted a policy of deferring certain cases

to arbitration under the Collyer Doctrine, Collver Insulated

Wire, 77 LERMH 1%31. In thle casze neither party ta this
matkter ha= raised Jurisdiction as ap issuR. Specifically,
the: city of Billirngs has not raised deferral to arhitratieon
a3 a defense to the unfair labor practice charges. In the

absence of deferral as a defense the HLER has declinsd te

defer <o arbitration under cCollver, supra. Spe  for
instance, HCR Corporation ampd Afrline apd: Steamship Clerks,

I LERM 1062. There is no fndiceEisn that the BOPA would

5
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hold otherwise and; in fact, the Courts have recognized the
cencept of dual jurisdiction between the arbitrator and the

HLRD, HLEB ¥, Huettig Sagh apd Deor Co., 377 F.2d 964, relying

S S

upon HLER _w, € & ¢ Plywood, B7 5. Ct. 539, 64 LRRM 2065

(1967) .

The BOPA has to determine whether the City of Billings
committed an unfair labor practice under 38-31-401{1} .and
v2i1. There are no chiarges before the BOPA af di=scrimination
under 39-31-401 (3} MCA. The guesticn is whether the City
refused to bargain in good faith thereby &nterfering with and
restraining employees in the exercise of rights guarantesd in
39=31-2037

2. Those things which are erdirarily in the purview of
cnly one party, i.e., internal unlen affairs or management's
right <o hire, and fire are pernissive subjects of
bargaining. A party does nat have to bargain over permissive
subjecte. The basic gquestion before the hearing examiner i=
whether the creatlon of & fourth batalliian chief position is
a mandatory subject of bargaining.

Under 39-11-406 MCA the preponderance of evidence
standard applies te unfalr laber practice charges. Also sea

Board of Trusgtees v, State of Moptang, 103 LERM 3094, 504

P.2d 770. A universally accepted definiticon of preponderance
of evidence is found in the Meontana Jury Instrucstion Guide

which states:
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Oy preponderance of the evidence 15 meant such evidence
ag, when welghted with that opposed %o 4t, has more
convincing force and from which it results that the greater
probability of truth lies therein. This mean= that if no
evidence were given om elther side of an issue, your finding
would have to be against the party asserting that issue. In
the event the evidance is evenly balanced so that yvou are
unable to say that the evidence on elther side of an issue
preponderates, that is, has the greater convincing force,
then wour findings on that issue must be against the person
who has the burden of proving it. [Jury Instructions no.
71,0

The Fire Fighters preesent evidence indicating the nurber
of ‘battalien chiefs, not Joet the hours of a Teaurth
battaslion chilef was npegotiasted szeeringly leading to  the
conalusion that the number of batallicn chiefs was a
mandatory subject of bargaining. The city's arqumenta are
equally convincing that the amendment only dealt with hours
ol work for That pesition = & mandatory subject af bargaining
under the agresment and the law. The City's erqument that
the creation of & position is not a mandatory subject of
bargaining is alee convincing particularly in light of the
management rights clause of the contract and the provisions
of 39=31=301 (5) MCA.

All ewvidence being considered the City's positien is
supportaed by the evidence and the law. There iz not &
preponderance of evidence to show that the City of Billings
negatiated over creaticn of a fourth battalion chier
basition. Ewven if the City did negotiate over ereationcf the

position it is a permissive subject of bargoining. ™ By once
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bargaining and agreeing on a permissive subject, the parties,

naturally da not make the subject a mandatory topic for

future bargaining.” See allied Chemical and Alkali Workers
Loea]l 1w, Pittshur ate G 404 DT.8. 157, 78 LREM

29745, 28HE, (1971}).

A8 o B regquiremant to negotlate over the elimimation of
a fourth battalion chief position, neither the evidence nor
authority cited show that elimimetion of a fourth pasitien
was a mandatory subject of bargaining. A& unilateral change
in a permissive subject of bargaining = properly purasued
through the grievance procedure, HLBEB v. FKatz, 38% U.5. 7316,
S0 LRREM 2177 (1962) as ls currently happening.

3. The City has not failed to implesent the provisions
of the agreed upon' language &= the' language pertains to hours
ol work for a fourth battalian chief, if that positien should
be filled. If the position 1a £illed and the hours ere not
inplemented there may well be a centract violation. At this
paint the Union has failed to prove that the City has failed
to implement the agreement.

2. As to the argument of the Fire Fightersa that tha
rire Chief by virtue of 7-33-4104(1} in sone way pomce==g=
Fole discretien and authority over matters invelving the Fire
Jepartment, this argument simply is not persuasive. The case
cited by the Fire Flighters, Billings Firefighters Laocal 621

V. City of Bjllings, 634 P.2d 1325, 42 ‘St. Rptr. 112, (1585
g
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does Bpell out limitations ‘of the Blllings City charter ‘as
spplies to minimom standards for Fire Departments, hawever,
it daes not give the Chief the authority the Fire Flghters
would hawve him have. As the Court statedr

As previcusly mentioned, under Art. XI, Sec. 5{3), Mont.

Const., charter provisions establishing executive

legislative and administrative structure and

erganization contrel over statutory provizionz. &5 a

result, the organization and management struckture af the

Tire department may preoperly be =subject to 'the =alf

gavernment powers of the city.

Clearly, the Chiel ce&n negotiate on behalf of the City,
but 1t is the ity that has final say over what is
negotiated.
¥: CONCLUSIONS OF LW

1. The City did mnot wviolate 39-31=-401 (1) or (5}
Eacause . 1t had no duty to bargaln over the creatien af a
fourth batallion chief position. The Citv did have a duty #a
bargain ower hours for the positien, but it did mnot
bargain to create the position.

2. Section 39-31-303 (5) MCA gives the Ccity the right
to unilaterally create positions.

. The December 1%38 anendrent does not set the number
of bkatallion chiefs at four and does net reflect the clty's
desira to create the fourth batallion chief porition threwgh

bargaining with thea Union on & permissive subject.

¥I. RECOMMENDEDR GRDER
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It is recommaended that Unfair Labor Practice Charge 1l4-

ES be dismissed.

- i
Dated this et I7Y day of APy o , lmaag.
[8

Bcard of Personnel Appeals

W P

HOTICE: Exception= to these Findings of Fact, Canclusiocn of
Law, and Recommended OCrder, may be filed within Ewenty (20}
days of service. If no exceptions are filed the Recommended
Qrder will become tha Order of the Hoard of Persennel
domeals. '

* ko k W ok & k& k oKk k &
CERTIFICATE OF SERVICE

The wundersigned does cercify that s true and cerrect
capy of this document was scrved upon the following on the

h
b day of June, 19ES, pastage paid and addressed as

follows:

Jelffray T. Ranz
Aattorney at Law
724 Grand hvo
Billinge, MT 5835101

James Tilletsan
Billinge City ‘Attorney
F.2. Box 1178
Rillings, MT 59103
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